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Sep-18 Issued by: Assistant Commissioner ,CGST, Div: Il, Ahmedabad North.

g afreral yd wfeard) @1 A gE vl
Name & Address of the Appellant & Respondent
M/s. Shree Siddhi Fragrance

FI$ @fm ga andiel S W IR AT Bl Ao a8 s ARy @ ufy genRefy N FwIQ Uy e ARER)
) anfiel A1 G ST WRH B Wl B |

I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way

AR R I QST JEeT
Revision application to Government of India :

(1) ity Seared Y IR, 1994 Bl ART sl A w@e TQ ATE @ gR N gavER Gk @) Gu-ar
g YRRl B ierira YAEOr JaET IR afa, wra e, R wue, xora R el e, S QY
e, e W, A e - 110001 B @) SEN ARy

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(if) aft wrer & w1 & el A o W B wREr | [ s A e HReErR A A e g 9
R AUSITR W e & ST ge At A, @ el vn AT SR 3 R aw Rl wrer i ar R s A
el @Y wfbar & <R g% B

(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() are @ Ay B0 ue A e A PR A WA e @ RAfmior § Syd e @ Al U ST
yo & Rae & Tl A o e @ are Bl U ar ude fraffas &)

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.

(m) ufe yed @1 P fopu s ARe @ AreY (Fre A1 e @Y) Prafa Ry mar A @l
(c) In case of goods exported outside India export to Nepal or Bhutan,

duty.
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& aifom weurGH o SareT gow @ naE @ g o syd) @fde @) g @ sl 00 sude ol ga w0
fram @ gaifas  amgaw, ardier & g1 wiRa &) v o) a1 are A fa st (7.2) 1998 €T 100 g Py @By, ag
B )
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ST g yeb (@fie) Fremad, 2001 & Faa 9 @ eidla AP sux W@ gu-8 0 < vl 6, o
ameer & uftr ander Ofw Reie @ @9 aa & Mo qer-arcy @ aidiel smew @ g1 gkl & e afaa s fan
ST R | S e @ g e & sidgifa e sy A ReiRa W @ qras @ wga @ a Aai-e drei
@ ufa W &R anfRo

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) RIawrT amdes & wer S8l el ¥l Ua oiRg wud A1 99l e 8 dl WUA 200/~ WL APTE @) sy il
SIE! e @A US ARd W SR 81 dl 1000/~ @) R AETE @) Sy |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

W gew, = IR Yoo wd Aaran andiend =i & ufy andier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Ba1Y FeTes Ywp ARFTE, 1944 @) GRM 35— vodl /35-8 & 3ferta—

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

Seaferiad ulR=de 2 (1) © 4 9a0 SRR & atar @l andie, andredr @ wmvret 3 W e, By Feara
e vd dagr el Arfieyn (Reee) @) uf¥en afla G, sgemar § g #fe, SEATCT
aTdel, JHARAT, JHeHACHEIE, ISRTT 350016

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2™ floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

() B0y FereH Yo (3rdler) Fmaed, 2001 @) arr 6 @ aferfa gwm gu-3 A Palfa By e sy
el @ T adler @ (g afia by 0 amw @ AR ot Wi Set s gew @) win, e @) o aie
ST AT SHIFT WYY 5 WA AT SRR @A 2 asl WU 1000/ — W AST @0l | SRl ST ygees @) niv, e @l i
3R SMITAT AT ST WUV 5 @G AT 50 @R b 81 dl WYY 5000 /— Wi Aorl 81l | wEf S ges o) i, sl
@1 AT R AT T ST W/UY 50 W AT SR SAIGT ® g8 WU 10000/ — B A el | @) e wsre
RRER & A1 9 YEnfed 9@ gue & B 0 vEg @ Sl gg give oy e & R i widefie 89 & S @
9IrET 6T 8

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3)  aft g9 ancw A @Y @ el @ Ry da @l vRe qa aley @ g @ s agrar guded @ 3
feparr wrrr =nfen g9 @ea & B1d gu N fb forar wdl wrl @ @ @ fog awnRafy sefieha =in@aw @) anfle
A1 BRIy IRDR P T Ae fabar siar

In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) warTe e AR 1970 B weifa @) arRife- S st Peifer @B sk g s ar e
ameer wenRefa folks wiffer & amew 4 A u@e @) ve Ul o weso TN B WGy Yo R e @
=12 |
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One copy of application or O.1.O. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.

(5) o 3R WAl e @1 FrEe 3R ara Pl @ sk ol ems arpffa Rear simn & ges, Sy
gearaT Yo gd Aary anfrelld =R (eraifaf) Fro, 1982 3 fAfda 21

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(e>maﬁ,mme_gwwmmm(m)mﬁm¢mﬁ
FaIT 3cuTg Yo ATATAa, 1y £ 4T 39 & A eI (@EAT-R) AR wty(R00Y HT
T 24) R of.o¢. 308y FY Y faceiar wfdfaaa, 2’y &Y YR ¢3 F 3T Gared &1 ot Ay Y
mé%,@mﬁﬁaﬁﬁﬁqﬁ-r@mmmﬁ%ﬁaﬁﬁ:ww%mmﬁmmﬁ
IrafRra &7 Ufdr g8 s TAU @ FRF A g
Wmaﬁﬁmmﬁm“nhmme_gw”ﬁﬁmam%

(i) grT 11 & & 3idea AuRa A

i)  Qerde s & o Toa afr

(i) Ferite ST PrgeEe & a6 F Jadd ¥ WA

_, 3t wers g i 5w aT & wiauTe e (6. 2) Jfafaaa, 2014 % 3TET A g forelt ardiene
TR 3 waer e €T 3relf v rfier 1 Ay et g1l

For an appeal to be filed before the CESTAT. it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded" shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

SProvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(8)(i) waﬁr#qﬁa@au@m%m&aﬁeﬁmaﬁmmﬁaﬁﬂﬁaﬁﬁﬁm
T e F 10% spaTelTeT IR 3 STl et &us RaTied 81 A9 avE H 10% SIS TR Y T Hehell &1

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”

Il Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/Integrated Goods and Services Tax Act, 2017/Goods and Services Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate authority.
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RDER-IN-APPEAL

ORDER-IN-APFEAL

This order arises on account of 8 appeals filed by M/s. Shree Siddhi

Fragrance, C-223, B.G. Towers, O/S Delhi gate, Ahmedabad-380004 (in short
‘appellant’) against the following Orders-in-Original Nos. ( in short ‘impugned

orders’) passed by the Assistant Commissioner, CGST, Division-I11 (Naroda

Road), Ahmedabad North (in short ‘adjudicating authority’):

Sr. | OIO No. 0OIO date. | Amount Amount of | Appeal No.
No. Of refund | refund
claimed( <) | sanctioned
(%)

1 MP/231/RFE-1A/ 28.09.2018 4,13,284/- 2,93,449/- V2(GST)158/N0rth/
Inverted Ref/18-19 Appeals/18-19

2 MP/232/RFE-1A/ 28.09.2018 1,45,009/- 16,029/- V2(GST)159/North/
Inverted Ref/18-19 - | Appeals/18

3 MP/233/RFE-1A/ 28.09.2018 2,36,968/- 49,555/~ V2(GST)160/North/
Inverted Ref/18-19 Appeals/18

4 MP/234/RFE-1A/ 28.09.2018 1,45,858/- - 'V2(GST)161/North/
Inverted Ref/18-19 Appeals/18

5 MP/235/RFE-1A/ 28.09.2018 2,76,209/- 1,97,093/- V2(GST)162/N0rth/
Inverted Ref/18-19 Appeals/18

6 MP/236/RFE-1A/ 28.09.2018 2,44,646/- 92,190/~ V2(GST)163/N0rth/
Inverted Ref/18-19 Appeals/18

7 MP/237/RFE-1A/ 28.09.2018 2,256,345/~ 1,12,140/- V2(GST)164/North/
Inverted Ref/18-19 Appeals/18

8 MP/238/RFE-1A/ 28.09.2018 4,82,168/- 2,92,108/- V2(GST)165/N0rth/
Inverted Ref/18-19 Appeals/18

2- Brief facts of the case are that the appellant is holding GST Registration

number 24ACTFS8907R1ZY. They had filed above refund claims, before the

adjudicating authority,

on account of rate of tax on inputs being higher than the rate
supplies. The adjudicating authority, vide the above mentioned

orders, partly allowed the refund claims ( except in case

under Section 54 of CGST Act, 2017 for accumulated ITC

of the output

impugned

of sr.no.4 ) on the

ground that as per Rule 89(5) read with Section 54(3) of the CGST Act, for the

purpose of calculation of net ITC, input means only those inputs on which rate of

tax is higher than the rate of final product.

3.

present appeals wherein, inter alia, st

erred in partially rejecting GST refund.

4.

Being aggrieved with the impugned orders, the appellant have filed the

A personal hearing in the matter was held on

-

ated that the adjudicating authority has

1§‘_.‘12.2018. Shri Anand
Shah, Chartered Accountant, appeared before me/gﬁ al

45 Ry
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reiterated the contents of the grounds of appeal. He also filed additional written
submission wherein, inter alia, stated that:

» Taxpayer is eligible for refund under GST if the duty structure is inverted.
Inverted duty structure means situation where the tax rate on “inputs”
are more than tax rate on output. The word “inputs” is plural. It means
one to one nexus is not required.

» The ITC is claimed on the basis of total available ITC from “inputs”. One
cannot segregate and assume that 5% ITC is not utilized and remained in
balance. Hence, reducing of entire ITC of 5% from NET ITC is not correct.
It is nowhere stated that one to one nexus is required for NET ITC.

» As per the explanation to the formula for computation of the amount of
refund, NET ITC shall mean input tax credit availed on inputs during the
relevant period other than the input tax credit availed for which refund is
claimed under sub-rule 4A or 4B or both.

The appellant filed further written submission, received on 02.01.2019, stating
that CBIC vide Circular No.79/53/2018-GST dated 31.12.2018 has clarified that
refund of ITC of GST paid on inputs procured at equal or lower rate shall include
all the inputs including equal or lower rated input as compared to output,

5. I have carefully gone through the appeal memorandum, submission
made at the time of personal hearing and evidences available on records. I find
that only issue to be decided is whether the appellant is eligible for refund of ITC
on all inputs or otherwise. Accordingly, I proceed to decide the case on merits.

6. Prima facie, I find that the appellants had filed the refund claims under
Section 54 of CGST Act, 2017 for accumulated ITC on account of rate of tax on
inputs being higher than the rate of the output supplies. Now, the main issue
remains to me is whether while calculating the inverted rate refund claim under
section 54 of CGST Act, net ITC will be taken after deduction of inverted rate
purchase or otherwise. I find that sub-rule 5 of Rule 89 of Central Goods &
Services Tax Rules, 2017 has clarified the matter pertaining to refund on

account of inverted duty structure vide following formula:

"Waximum Refund Amount = {(Turnover of inverted rated supply of goods and
services) x Net ITC + Adjusted Total Turnover}
- tax payable on such inverted rated supply of
goods and services.

Explanation : - For the purposes of this sub-rule, the expressions -

(a) “Net ITC” shall mean input tax credit availed on inputs during the
relevant period other than the input tax credit availed for which refund
is claimed under sub-rules (4A) or (4B) or both; and

(b) “Adjusted Total turnover” shall have the same meaning as assigned to
it in sub-rule (4).]”
On plain reading of the provision and rules, Net ITC has been specifically defined
in the rule, which states that input tax credit availeggﬁzﬁﬁﬁi}t\during the
.-’i;‘:’* m\-:.:—r_“{_:; 4 F P
relevant period other than input tax credit peﬁai{@ﬁ*-t@(zefé\"gét_ supply
5 Vi > % A

\E 3 r-;% i
\io) \ Py - / x :7
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mentioned in Rule 89 (4A) and (4B). So the contention of the department .
regarding the calculation of the net ITC after deduction of inverted rate purchase ‘
ITC i.e. 5% rated purchase is not sustainable. I find that net ITC has to be as

per the definition mentioned in tHe above rule i.e. input tax credit availed on

inputs during the relevant period. Thus, I find that the adjudicating authority, cn

is own, has travelled beyond the clarification as prescribed in the statute. The
adjudicating authority should have relied on fhe “exact wording” of the

statute under consideration.

7 I also find: that the CBIC vide Circular No0.79/53/2018-GST dated
31.12.2018 has issued clarification in the subject matter vide Para 4 as under:

‘@) Refund of unutilized ITC in case of inverted tax structure, as
provided in section 54(3) of the CGST Act, is available where ITC
remains unutilized even after setting off of available ITC for the
payment of output tax liability. Where there are mulitiple inputs
attracting rates of tax, in the formula provided in Rule 89(5) of
the CGST Rules, the terms "Net ITC” covers the ITC availed on all
inputs in the relevant period, irrespective of their rate of tax.”

Therefore, I find that the adjudicating authority has wrongly deducted ITC .
of the same rate i.e. 5% availed by the appellant and agree to the plea placed

before me.

8. In view of above, I set aside the impugned orders and allow the appeals

filed by the appellant with consequential relief as per law.

9.  afiawdl g T H TS qdEr 1 Ayerr Sus 9% & fRr smar g

The appeals filed by the appellant stand disposed off in above terms.

)
gl
(3HT 9=H)
Principal Commissioner(Appeals)
L o
Han
(B.A!Patel)

Superintendent(Appeals),

CGST, Ahmedabad.

BY SPEED POST TO:

M/s. Shree Siddhi Fragrance,
C-223, B.G. towers, O/S Delhi gate,
Ahmedabad-380004.

Copy to:-

1. The Chief Commissioner, Central Tax Zone, Ahmedabad.

2. The Commissioner, Central Tax, Ahmedabad North.

3. The Asstt. Commissioner, Central Tax, Division-II(Naroda Road),
Ahmedabad North.

4. The Asstt. Commissioner, Central Tax (System), HQ, Ahmedabad North.

5. Guard file.

6. P.A file.




